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Insurance agents at risk of HIPAA violations
Beginning this year, insurance agencies and agents that sell life and health products
need to have security policies and procedures in place that comply with the Heath
Insurance Portability and Accountability Act of 1996, explains Alicia M. Chandler of
Oak Street Funding, a commission-based lender for insurance professionals.
SEE PAGE 3

TERRORISM INSURANCE

Terrorism policy covers
canceled Lady Gaga show
in Indonesia, suit says
Lady Gaga’s management company
and tour partners are seeking insurance
coverage for the money they lost when
the pop star’s 2012 concert in Jakarta,
Indonesia, had to be canceled because
various Islamic groups threatened
violence at the stadium.
Live Nation LGTours (USA) LLC et al. v. Beazley
Syndicate 623 at Lloyd’s et al., No. CV13-01483
ABC, complaint filed (C.D. Cal. Mar. 1, 2013).
By refusing to indemnify Live Nation LGTours
and the others for the costs of the canceled
show, various Lloyd’s syndicates breached
their contracts and acted in bad faith, the tour
promoter alleges in a complaint filed in the U.S.
District Court for the Central District of California.
The insurers named as defendants are three
Lloyd’s syndicates: Beazley Syndicate 623, Beazley
Syndicate 2623 and Talbot Syndicate 1183.
The complaint seeks more than $150,000 in
damages.

‘BORN THIS WAY’ TOUR
According to the complaint, Lady Gaga, whose
real name is Stefani Joanne Angelina Germanotta,

REUTERS/Supri

A Muslim woman holds a poster at a May 24, 2012, protest objecting
to U.S. singer Lady Gaga’s planned concert in Jakarta. Based on
threats of terrorism, the June 3 concert was canceled, the lawsuit says.

was scheduled to perform in Jakarta June 3, 2012,
as part of her “Born This Way” tour.
Toward the end of May, the local police began
issuing reports that various Islamic groups were
threatening acts of violence at the concert, the
suit says.
CONTINUED ON PAGE 14
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COMMENTARY

Insurance agents at risk of HIPAA violations
By Alicia M. Chandler
Oak Street Funding

If you’re an insurance agent and not familiar
with the Health Insurance Portability and
Accountability Act of 1996,1 better known
as HIPAA, and the Health Information
Technology for Economic and Clinical Health
of 2009,2 better known as HITECH, you
could be putting yourself and your business
at risk. Because you may be considered a
“business associate” due to agreements with
carriers, it’s likely you’re subject to these two
laws. Hopefully, as an agent who sells life
and health products, you’re not operating
in the dark with regard to these regulations,
exposing yourself and your business to
civil and criminal liabilities imposed by the
federal or state governments. Here are some
essentials you need to know.

law’s administrative, technical and physical
safeguard requirements.4 Failure to do so
may result in civil and criminal penalties.
Let’s examine this more closely.
Congress enacted HIPAA, into which HITECH
is interwoven, in part to address concerns
with how health care-related entities protect
and disclose sensitive information about
their patients and customers. There are
essentially two sides to the law. The first is
privacy — how protected health information
can be used and disclosed. The second is
security — what safeguards must be in place

The final rule now holds “business associates”
directly liable for compliance with HIPAA
and requires them to implement security
policies and procedures that comply with the

Alicia M. Chandler is chief counsel for Oak Street
Funding and is responsible for managing legal
services for the company, including negotiations,
contracts, collections, litigation and direction of
work with outside law firms. She can be reached
at alicia.chandler@oakstreetfunding.com.
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Now that we’ve established the groundwork
for HIPAA and HITECH, the question is, Are
you a business associate? If you are a person
or entity that performs certain functions or
activities that involve the use or disclosure of
protected health information on behalf of, or
provide services to, a covered entity, you are
considered a business associate.7 Simply
put, if you deal with life and health carriers
and sell insurance policies, you would be
considered a business associate for purposes
of HIPAA.

“Business associates” must implement security policies
and procedures that comply with HIPAA’s administrative,
technical and physical safeguard requirements.

WHAT ARE HIPAA AND HITECH?
On Jan. 25, 2013, the Department of Health
and Human Services issued the final rule that
officially modified HIPAA, incorporating the
enhanced privacy security, enforcement and
breach provisions from HITECH.3

WHO IS REQUIRED TO COMPLY?

to ensure appropriate protection of electronic
protected health information, or e-PHI.
Each answer seems to lead to another
question.
What is protected health
information or e-PHI? Protected health
information is individually identifiable
health information held or transmitted by a
covered entity, such as a health plan, health
care clearinghouse and certain health care
providers, or its business associate in any
form or media, whether electronic, paper
or oral.5 The easiest way to recognize
“individually identifiable health information”
is to think of common identifiers, such
as name, address, birth date and Social
Security number. It is defined as information,
including demographic data, that relates to:

The final rule is effective March 26. Business
associates and “subcontractors” must
comply with the applicable requirements
of the final rule by Sept. 23.8 The final rule
was, in part, designed to strengthen
privacy and security protections for health
information and improve enforcement of
the same. In doing so, the rule explicitly
makes business associates, who now
include subcontractors, directly liable for
compliance with certain privacy and security
requirements.9

•

The individual’s past, present or future
physical or mental health or condition.

•

The providing of health care to the
individual.

•

The past, present or future payment for
health care provided to the individual.

That is to say, the definition of “business
associate” has been further expanded to
cover subcontractors of a covered entity —
“those persons that perform functions for
or provide services to a business associate
other than in the capacity as a member
of the business associate’s workforce, are
also business associates to the extent that
they require access to protected health
information.”10 Thus, subcontractors become
a “business associate” once they create,
receive, maintain or transmit protected
health information.

•

Information that identifies the individual
or for which there is a reasonable basis
to believe it can be used to identify the
individual.6

An example would be an independent agent
hired by an agency to work with customers
or a company hired by the agency to shred
paper or dispose of electronic protected
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Primer on e-PHI
Electronic protected health information
Definition: Health information that may identify an individual, including
demographic data, and that relates to his or her physical or mental health,
medical history or health care payments.
Easy examples: Common identifiers, such as name, address, birth date and
Social Security number
Other pointers:
• Held or transmitted by a covered entity such as a health plan, health
care clearinghouse or health care provider
• May be in any form or media, whether electronic, paper or oral

health information. Such a person or
company does not have a direct relationship
with the covered entity, but nevertheless is
required to comply with HIPAA security rules.
Thus, the business associate must ensure
that it has a contract or arrangement with the
subcontractor to comply with HIPAA security
rules. Such a contract or arrangement must
also contain the same provisions as those
required between the covered entity and the
business associate.11

•

•

A business associate agreement mandates
business associates must, among other
things:
•

Not disclose or use PHI beyond the
contract terms.

•

Develop internal guidelines regarding
the handling of PHI.
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Include terms ensuring the business
associate will comply with the contract
and applicable regulations.12

Further, as a business associate, you
must now determine whether your work

WHAT ARE POTENTIAL
CONSEQUENCES?
What potential consequences can business
associates face if HIPAA or HITECH is
violated? First, a covered entity can sue a
business associate for breach of a business
associate agreement.19
Second, ignorance is not a viable defense.
Even a business associate who does not
purposefully violate the law, but should have
reasonably known about it, may be held liable
for violations. There are a multitude of factors
taken into account by HHS when determining
if, and what amount of, a monetary penalty
or criminal action is warranted.20

Simply put, if you deal with life and health carriers
and sell insurance policies, you would be considered
a business associate for purposes of HIPAA.

HOW SHOULD YOU RESPOND?
As a business associate dealing with covered
entities, do you know what carriers require
from you?
Carrier contracts regularly
include provisions regarding an agent’s strict
compliance with the privacy and security
provisions of HIPAA and HITECH. Sometimes
these provisions are included in carrier
contracts, and other times they are part of
separate business associate agreements.
Nevertheless, a covered entity that engaged
a business associate must have a contract
or other arrangement in place to ensure
that the business associate appropriately
safeguards protected health information and
uses and discloses the information only as
permitted by HIPAA.

Open their records to the U.S.
Department of Health and Human
Services and covered entities, upon
request.

must be reported to the affected individuals,
the HHS secretary and, in certain cases, the
media, at the risk of fines and penalties.18
A common item that is overlooked as a
potential security risk is a smartphone or
tablet computer. With today’s technology,
most agents likely do business using a mobile
electronic device. A policy requiring you and
your employees to lock their smartphones or
PDAs is a relatively simple way of protecting
one potential source of electronic PHI to
prevent a potential HIPAA violation.

with subcontractors necessitates creating
and using your own business associate
agreement.13
Business associate are responsible for
developing and documenting policies and
procedures and training workforce members
having access to PHI or e-PHI.14 These
policies and procedures must be kept by the
business associate for six years from the later
date when they were created or were last
effective.15 A business associate is liable for
security breaches by its workforce members.16
Fortunately, there are many consultants
who can provide the proper training and
certification for you and your employees.
Additionally, pay attention to administrative
safeguards (who has access to PHI or
e-PHI), physical safeguards (of your office,
workstations, file cabinets) and technical
safeguards (use of computer system and
access).17 Any breach of these safeguards

INSURANCE COVERAGE

Hopefully there is enough information here to
help you determine whether you are subject
to HIPAA or HITECH and what to do if you
are. With some simple steps and training,
you can move toward ensuring compliance
for your business and avoid liabilities. The
final rule also provides some guidance. 21

NOTES
1

See 45 C.F.R § 160 and 164, Subparts A and E.

2

See 45 C.F.R. § 160 and 164, Subparts A and C.

See 78 Fed. Reg. 5566 and 45 C.F.R. §160 and
164 (in the Federal Register in its “Modifications
to the HIPAA Privacy Security, Enforcement,
and Breach Notification Rules Under the Health
Information Technology for Economic and
Clinical Health Act and the Genetic Information
Nondiscrimination Act; Other Modifications to
the HIPPA Rules”).
3

See 78 Fed. Reg. 5589 (to be codified at 45
C.F.R. §§ 164.306(e), 308(b), 314(a)(2)(i) and (iii),
316(c) and 500).
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See 45 C.F.R. § 160.103.
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See 45 C.F.R. § 160.103.

See 78 Fed. Reg. 5688 (to be codified at
45 C.F.R. § 160.103).
7

See 78 Fed. Reg. 5566 (to be codified at
45 C.F.R. §§ 160.104(c)(4) and 105).
8

Id; see also 78 Fed. Reg. 5591, 5597-99 (to
be codified at 45 C.F.R. §§ 164.500 and 502(a)
and (b)).
9

See 78 Fed. Reg. 5572-73 (to be codified at
45 C.F.R. § 160.103).
10

See 78 Fed. Reg. 5590-91, 5599-60 (to be
codified at 45 C.F.R. §§ 164.308(b), 502(e) and
504(e)).
11

12

For guidance on business associate
agreements, visit the Office for Civil Rights’
website, http://www.hhs.gov/ocr/privacy/hipaa/
understanding/coveredentities/contractprov.
html.
See 78 Fed. Reg. 5656 (to be codified at 45
C.F.R. § 164-414); see also 45 C.F.R. § 164.530(b),
(d), (e), (g), (h), (i) and (j).
14

See 45 C.F.R. § 164.530(j)(2).

See 78 Fed. Reg. 5576 (to be codified at
45 C.F.R. § 160.103), 45 C.F.R. § 160.402(c)(2).
16

17

NEW YORK INVESTIGATES INSURERS’ RESPONSE TO SANDY
New York’s Department of Financial Services is looking into the claims practices of three insurers
following Superstorm Sandy, according to a Feb. 21 statement. The insurers, Narragansett
Bay Insurance Co., Tower Insurance Co. and Kingstone Insurance Co., have had many more
consumer complaints than other companies. They are being investigated for allegedly failing
to send out adjusters and process claims in a timely manner and leaving homeowners unable
to contact company representatives, the statement said. “[W]e won’t tolerate insurers not
doing what homeowners paid them to do — respond quickly in a disaster,” Gov. Andrew M.
Cuomo said in the statement. New York law mandates that insurers inspect damaged property
within 15 days after the filing of a claim, but that timeframe was shortened to six days for some
Sandy victims.

See 45 C.F.R. § 164.504.
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15
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See e.g. 45 C.F.R. § 164.306(e).

See 78 Fed. Reg. 5655-56 (to be codified at
45 C.F.R. § 164.410).
18

See Bankers Life & Cas. Co. v. Nelson,
No. 042611, 2011 WL 7939484, complaint
filed (N.D. Ill. Apr. 26, 2011) (Bankers Life
alleged that insurance agents breached their
business associate agreements by downloading
confidential policyholder information from the
carrier’s database).
19

See 78 Fed. Reg. 5582-85 (to be codified at
45 C.F.R. §§ 160.404(b), 406 and 408).
20

See 78 Fed. Reg. 5589. (“The [Department
of Health and Human Services] also refer these
business associates to [its] educational papers
and other guidance on compliance with the
HIPAA security rule found at: http://www.
hhs.gov/ocr/privacy/hipaa/administrative/
securityrule. These materials provide guidance
on conducting risk analyses and implementing
the other administrative safeguards required
by the security rule, which may prove helpful to
these business associates and facilitate their
compliance efforts.”)
21
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MISSOURI SETTLES WITH TRAVEL INSURER
The Missouri Department of Insurance has reached a settlement with Virginia Surety after
finding that the insurer violated state laws by forcing consumers to opt out of purchasing
premium travel insurance by unchecking a box on a website run by Cheap Caribbean, a
Feb. 19 statement said. “Insurance companies need to know that using technology to
deceive Missourians violates consumer protection laws,” Director John M. Huff said. A joint
market-conduct investigation by the Insurance Department and the Minnesota Department
of Commerce revealed the state law infractions. Under the settlement agreement, Virginia
Surety will refund $140,000 to Missouri residents who purchased its insurance through Cheap
Caribbean from Jan. 1, 2007, through Oct. 31, 2012, and notify individuals entitled to refunds,
the statement said. The department said the insurer will stop selling its travel policies in
Missouri for two years and pay a $100,000 fine and any unpaid taxes to the state.

OHIO RECOUPED $24.4 MILLION FOR CONSUMERS IN 2012
The Ohio Department of Insurance saved or recovered a record $24.4 million for residents
last year as a result of its Office of Consumer Affairs and the Ohio Senior Health Insurance
Information Program, according to a Feb. 13 statement. “We continue to improve our
processes, create efficiencies and strengthen our outreach efforts in order to better protect
consumers,” Lt. Gov. and Insurance Director Mary Taylor said in the statement. The Office
of Consumer Affairs handled 5,500 consumer complaints in 2012, two-thirds of which
involved claim denials, claim delays or unsatisfactory settlement offers. Most of the complaints
involved accident and health insurance, the statement said.
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EXCESS INSURANCE

BP can seek coverage from Transocean’s insurers
BP can seek insurance coverage for pollution claims related to the 2010 Gulf of Mexico oil spill from $750 million in
liability policies that insurers issued to Transocean, the owner of the Deepwater Horizon oil rig, a federal appeals court
has ruled.
In re Deepwater Horizon, No. 12-30230,
2013 WL 776354 (5th Cir. Mar. 1, 2013).
Transocean Deepwater Inc.’s primary and
excess liability policies named BP as an
additional insured and specified that Texas
law applied to any disputes, the 5th U.S.
Circuit Court of Appeals said.
The panel rejected the insurers’ argument
that the indemnification provisions in the
drilling contract between Transocean and BP
determined whether they owed coverage to
BP for the pollution claims.

The policies named BP
as an additional insured
and imposed no relevant
limitations on the extent
of coverage owed to the
oil and gas company, the
appellate court said.
In Texas, the liability policies governed
the scope of coverage and included no
relevant limits on the multinational oil and
gas company’s coverage rights, the panel
decided.
Therefore, the 5th Circuit reversed a decision
by the U.S. District Court for the Eastern
District of Louisiana that granted partial
summary judgment to the insurers. The
appeals panel remanded the case with
instructions to enter a judgment entitling
BP to coverage under Transocean’s policies.
In April 2010 the Deepwater Horizon was
engaged in exploratory activities at BP’s
Macondo well under a drilling contract with
BP when the rig exploded and sank into the
Gulf of Mexico.
The accident killed 11 workers and led to
millions of gallons of oil flowing into the Gulf
over the course of three months.
At the time, Transocean had a $50 million
primary liability policy with Ranger Insurance
Ltd. and $700 million in excess liability
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BP’s then-CEO Tony Hayward takes a firsthand look at the recovery operations May 28, 2010, after the Deepwater Horizon explosion and
oil spill the Gulf of Mexico. BP is seeking insurance coverage from the owner of the rig, Transocean.

policies with various Lloyd’s of London
syndicates, according to the appeals court’s
opinion.
The drilling contract required Transocean to
maintain coverage for BP’s benefit, and BP
was named as an additional insured on the
policies, the opinion said.
After the incident, BP notified Ranger and
the Lloyd’s syndicates about the Deepwater
Horizon losses, the opinion said.
Transocean’s insurers then initiated
declaratory judgment actions against BP
in the U.S. District Court for the Southern
District of Texas. The cases were coordinated
with other Deepwater Horizon-related
lawsuits in the U.S. District Court for the
Eastern District of Louisiana in March 2011.
The insurers argued that the indemnity
provisions in the drilling contract dictated
their coverage responsibilities to BP and that
they owed no coverage because Transocean
never assumed liability for pollution-related
claims, the 5th Circuit opinion said.
BP maintained that the insurance policies,
not the drilling contract, determine the

INSURANCE COVERAGE

insurers’ coverage obligations, the appeals
court explained.
U.S. District Judge Carl J. Barbier agreed
with the insurers and granted their partial
motions for summary judgment. In re Oil Spill
by the Oil Rig “Deepwater Horizon” in the Gulf
of Mexico, on April 20, 2010, MDL No. 2179,
2011 WL 5547259 (E.D. La. Nov. 15, 2011).
BP appealed, and the 5th Circuit reversed.
“[W]e find we are bound to look only to the
policy itself to determine whether BP is
covered in the current case,” Circuit Judge E.
Grady Jolly wrote for the panel.
Therefore, BP may seek coverage directly
from the insurers, the court ruled. WJ
Attorneys:
Plaintiff-appellee: Michael J. Maloney, Maloney,
Martin & Associates, Houston
Defendants-appellants: David B. Goodwin,
Covington & Burling, San Francisco; Allan B.
Moore, Covington & Burling, Washington
Related Court Document:
Opinion: 2013 WL 776354
See Document Section B (P. 29) for the opinion.
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POLLUTION EXCLUSION

Insurers owe no coverage to Illinois town
that supplied contaminated water
Liability insurers owe no coverage to Crestwood, Ill., or its former mayor for
over 25 lawsuits alleging the municipality knowingly supplied its citizens with
polluted tap water to cut costs, a state appeals court has affirmed.
Village of Crestwood et al. v. Ironshore
Specialty Insurance Co. et al., Nos. 1-12-0112
and 1-12-0227, 2013 WL 660496 (Ill. App.
Ct., 1st Dist., 5th Div. Feb. 22, 2013).

The three-judge panel, therefore, upheld
a lower court’s decision granting summary
judgment to Crestwood’s excess insurers.

CONSTRUING KOLOMS
“Since 1997, Illinois law has limited the
absolute pollution exclusion to harms arising
from ‘traditional environmental pollution,’”
R. Steven DeGeorge, a partner at Robinson
Bradshaw & Hinson, explained, referring to
American States Insurance Co. v. Koloms, 687
N.E.2d 72, 82 (Ill. 1997).
DeGeorge, an expert in insurance coverage
litigation and environmental liability
concerns, is not involved with the Crestwood
case but has been following it.
In Koloms the Illinois Supreme Court refused
to apply the absolute pollution exclusion to
the accidental release of carbon monoxide
inside a small commercial building. The
court ruled instead that the event had
“nothing to do with ‘pollution’ in the
conventional, or ordinary, sense of the word.”

© 2013 Thomson Reuters

In 2009 the Illinois attorney general sued the
village, its current and former mayors, and
the certified operator of the municipal water
supply for their alleged failure to comply with
public health and safety laws.
That same year, Crestwood initiated a
declaratory judgment suit against Ironshore
and the other excess insurers in the Cook
County Circuit Court.
Around the same time, Scottsdale Indemnity
Co. and National Casualty Co., the village’s
primary insurers, filed a declaratory
judgment action against the municipality
in the U.S. District Court for the Northern
District of Illinois.

The underlying allegations that Crestwood
distributed contaminated tap water to its
citizens constituted “textbook” claims for
“traditional environmental pollution,” the 1st
District Appellate Court panel ruled.
Therefore, these allegations fell within the
“absolute pollution” exclusions that Ironshore
Specialty Insurance Co. and the other carriers
wrote into their excess public entity general
liability policies, Justice Margaret S. McBride
wrote for the unanimous court.

supply until federal regulators shut it down in
2007, the opinion said.

The Crestwood decisions
“offer well-reasoned
guidance on the parameters
of ‘traditional environmental
pollution,’” said Robinson
Bradshaw & Hinson attorney
R. Steven DeGeorge.
Applying Koloms to the case at hand,
DeGeorge said, “[t]he Illinois Appellate
Court held fast to the ‘traditional environmental pollution’ limitation,” but still
concluded the allegations against Crestwood
fell under the policies’ absolute pollution
exclusions.

WELL WATER WOES
According to the panel’s opinion, in the
mid-1980s state regulators discovered the
chemical PCE in the well that Crestwood
used for its water supply.
PCE, which is used in dry cleaning, breaks
down into carcinogenic toxins, and state
regulators warned the Chicago suburb only
to use the well for emergencies, the opinion
said. Despite these warnings, Crestwood
used the well for up to 20 percent of its water

Both cases proceeded, and each court found
no coverage for the village. Scottsdale Indem.
Co. v. Vill. of Crestwood, 784 F. Supp. 2d 988
(N.D. Ill. 2011) (see Westlaw Journal Insurance
Coverage, Vol. 21, Iss. 27).
Last year, the 7th U.S. Circuit Court of
Appeals affirmed the Chicago federal court’s
conclusion that supplying contaminated
water to village citizens constituted
“traditional
environmental
pollution.”
Scottsdale Indem. Co. v. Vill. of Crestwood, 673
F.3d 715 (7th Cir. 2012) (see Westlaw Journal
Insurance Coverage, Vol. 22, Iss. 26).
While the state appeals court limited its
ruling to the excess insurers’ case, the opinion
implicitly upheld the rationale of the related
federal court action and appeal.
Judge McBride also found no support for
Crestwood’s argument that the exclusion
only applies to cleanup costs imposed
by environmental laws such as the
Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C.
§ 9601.
DeGeorge commented the Crestwood
decisions “are entirely harmonious with
Koloms and offer well-reasoned guidance
on the parameters of ‘traditional
environmental pollution.’” WJ
Related Court Document:
Opinion: 2013 WL 660496
See Document Section C (P. 38) for the opinion.
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VENUE

Penn State must defend against Sandusky
insurance suit in Philadelphia court
Penn State’s insurer may proceed with a coverage determination action in
Philadelphia court, disputing its potential liability for a civil lawsuit alleging
that former assistant football coach Jerry Sandusky molested a child in the
1990s.
Pennsylvania Manufacturers’ Association
Insurance Co. v. Pennsylvania State University et al., No. 1502 EDA 2012, 2013 WL
635014 (Pa. Super. Ct. Feb. 21, 2013).
The Pennsylvania Superior Court affirmed
that the Philadelphia County Court of
Common Pleas is a “fair and efficient” forum
for settling the coverage dispute between
Pennsylvania Manufacturers’ Association
Insurance Co. and the university.

PMA and the university briefly discussed
potential defense strategies, but on Jan. 31,
the insurer issued a reservation-of-rights
letter, contending that its coverage
responsibilities to defend and indemnify
were more limited than Penn State claimed,
the opinion said.
The insurer then filed a declaratory judgment action in Philadelphia County, seeking

The three-judge panel also found that the
trial court judge did not abuse his discretion
when he transferred a related action that
Penn State filed against PMA in Centre
County to the Philadelphia court and
coordinated the two actions.

THE UNDERLYING SUIT
In November 2011 police arrested Sandusky
and charged him with 40 counts of
committing various sex crimes against
minors between 1995 and 2005.
That September, one alleged victim
identified as “John Doe A” filed a civil suit in
Philadelphia against Sandusky, Penn State
and The Second Mile, Sandusky’s charity for
at-risk children. Doe v. The Second Mile et al.,
No. 111102968, complaint filed (Pa. Ct. Com.
Pl., Phila. County Sept. 30, 2011).
The man alleged that Sandusky sexually
abused him as a minor between 1992 and
1996 and conspired with the college and the
charity to endanger children. His complaint
raised various common-law torts against the
defendants.

An out-of-county judge would likely need to hear
the case if it were transferred to Centre County,
which would bring more logistical concerns, Judge
Eugene B. Strassburger III wrote in his concurrence.
judicial confirmation of its position on
coverage, the opinion said.
One month later, Penn State sued PMA
in Centre County, where the school’s main
campus is located, alleging the insurer
breached its contract and acted in bad faith
by refusing to defend and indemnify the
school in the John Doe A case.
The insurer and Penn State then filed crossmotions to coordinate and transfer the civil
actions.
In April 2012 Judge Arnold New of the
Philadelphia County Common Pleas Court
granted PMA’s motion and coordinated the
cases in his court.

THE INSURANCE SUIT

Penn State appealed, but the Superior Court
said there was no question that the suits
should be coordinated and that Philadelphia
was a fair forum.

According to the Superior Court’s opinion,
Penn State notified PMA about John Doe
A’s civil suit Jan. 6, 2012, seeking coverage
under a series of commercial general liability
policies.

The insurer filed its suit with the Philadelphia
Commerce Court program, which specializes
in these actions, the Superior Court noted,
calling this “a more efficient venue than the
Centre County courts.”
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Penn State is in a dispute with its insurance company over
coverage for a lawsuit alleging former university assistant
football coach Jerry Sandusky, shown here in his June 2012
booking photo, sexually abused a young boy and conspired with
the college to endanger children.

INSURANCE COVERAGE

Additionally, the opinion said, the university’s
defense team includes lawyers from Los
Angeles and Chicago who would “presumably
find it easier to travel to Philadelphia.”
Judge Eugene B. Strassburger III concurred
with the decision, but wrote separately to
emphasize other public interest factors.
“[I]t is no secret that because of their
connections with Penn State and perhaps the
Second Mile, judges in Centre County have
recused themselves from cases spawned by
Sandusky’s conduct,” he said.
An out-of-county judge would likely need to
hear the case if it were transferred to Centre
County, which would bring more logistical
concerns, he wrote. WJ
Attorneys:
Appellee: Steven J. Engelmyer, Kleinbard Bell &
Brecker, Philadelphia
Appellant: Joseph P. Green, Lee, Green & Reiter,
Bellefonte, Pa.
Related Court Document:
Opinion: 2013 WL 635014
See Document Section D (P. 44) for the opinion.
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WORKERS’ COMPENSATION

Emotional-distress claim strictly a workers’ comp issue
A high school custodian who had to clean up after student shot himself in the head on campus cannot sue the district
and superintendent for emotional distress, a Washington appeals court has ruled.
Rothwell v. Nine Mile Falls School District
et al., No. 30471-0-III, 2013 WL 636539
(Wash. Ct. App., Div. 3 Feb. 21, 2013).

In May 2007 Rothwell sued the school
district and superintendent in the Spokane
Superior Court.

At first, the appellate court agreed, finding
that a series of events potentially led to her
diagnosis in 2009.

Custodian Debbie Rothwell’s exclusive
remedy was under the state’s workers’
compensation law because her posttraumatic stress disorder resulted from
cleaning up the aftermath of the student’s
suicide, the Court of Appeals, Division 3,
said in the opinion.

The defendants filed a dismissal motion,
arguing that Washington’s Industrial
Insurance Act, Wash. Rev. Code § 51.04.010,
precluded her claims. They maintained that
the workers’ compensation statute provides
the exclusive remedy for injuries that occur
during the course of employment.

“Her condition could have resulted from
the stress of cleaning up the suicide scene,
searching for bombs or discovering that
a bag she had handled might have contained an explosive device,” the 2009 opinion
said. Rothwell v. Nine Mile Falls Sch. Dist.,
206 P.3d 347 (Wash. Ct. App. 2009).

Therefore, the lower court judge properly
dismissed Rothwell’s emotional-distress
suit against Nine Mile Falls School District
and Superintendent Michael Green, Judge
Teresa C. Kulik wrote for the panel.

The panel remanded the case, and the
parties proceeded with discovery in the
Superior Court.
During a deposition, Rothwell’s doctor
testified that he diagnosed her with PTSD
based on her experience cleaning up the
suicide and that they had never spoken about
the bomb, the appellate court noted in its
recent opinion.

According to court filings, Rothwell went
to work at Lakeside High School around
1:30 p.m. on Dec. 10, 2004, and learned a
young man had shot himself in the head.
Green asked Rothwell to clean up, but she
became distraught when she saw the scene
and learned she had known the victim, the
opinion said.
The school principal also asked Rothwell
to check for anything out of the ordinary in
various classrooms because he suspected
there may have been a bomb left in the
building, Rothwell claimed.
She again became “shocked and frightened”
when the Spokane bomb squad detonated
the victim’s book bag, which she had handled
earlier, the court filings said.
Rothwell ended up staying at the school until
4 a.m., cleaning up the victim’s remains and
debris from the explosion, the opinion said.

© 2013 Thomson Reuters

Based on this evidence, the trial court
determined that Rothwell’s PTSD resulted
from the single traumatic event, which
occurred at work. Therefore, the court held
that the Industrial Insurance Act precluded
her emotional-distress claim and it granted
summary judgment to the defendants.
REUTERS/Brian Snyder

Superior Court Judge Gregory D. Sypolt
agreed with the defendants and granted
their motion.
Rothwell appealed, saying her posttraumatic stress disorder did not qualify
as an industrial injury under the statute
because it did not result from a single
traumatic event.

Rothwell appealed again, but the appellate
court affirmed the lower court’s decision.
WJ

Attorneys:
Appellant: William J. Powell, Powell Kuznetz &
Parker, Spokane, Wash.; Genevieve Mann,
Unemployment Law Project, Spokane
Respondent: Michael E. McFarland Jr., Spokane
Related Court Document:
Opinion: 2013 WL 636539
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CROP INSURANCE

Conservatives call for big cut in U.S. crop
insurance subsidy
(Reuters) – A coalition of fiscal conservatives on March 5 called for a steep cut
in federal subsidies for crop insurance, setting up a clash with U.S. farm groups
that see the program as their top priority in a new farm bill.
Growers have collected more than $15 billion
in payments for 2012 losses resulting from
the worst U.S. drought since the 1930s. Of
that total, the cost to the government could
be $10 billion.
Crop insurance is the biggest part of the farm
safety net, thanks to high commodity prices
and the popularity of “revenue” policies that
shield farmers from low prices and poor
yields. The program is expected to cost
$85 billion over the next decade.

Many farm groups say crop
insurance is essential and
cuts would damage its
panoramic coverage of
U.S. agriculture.
REUTERS/Gary Cameron

Senator Jeff Flake of Arizona and
Representative John Duncan of Tennessee,
both Republicans, filed bills to save
$40 billion by slashing the federal subsidy
for buying crop insurance. The government
now pays 62 cents of each $1 of the premium.
The Flake and Duncan bills would return the
subsidy to the levels of the late 1990s, when
it was around 38 percent.
“It’s a program that loses money for the
taxpayers whichever way it goes,” Flake
told reporters. Duncan said the biggest
beneficiaries were insurance companies and
big farmers.
The lawmakers were backed by 17 conservative groups, including Grover Norquist’s
Americans for Tax Reform, Club for Growth,
National Taxpayers Union, Taxpayers for
Common Sense and FreedomWorks.

The last of the 2012 drought-stricken corn is seen at a farm in Maryland Oct. 27. Growers have collected more than $15 billion in payments
for 2012 losses resulting from the worst U.S. drought since the 1930s. Of that total, the cost to the government could be $10 billion.

In a letter, the groups said smaller crop
insurance subsidies “would provide a modest
down payment on desperately needed
fundamental reforms to U.S. agricultural
policy.”
Many farm groups say crop insurance
is essential and cuts would damage its
panoramic coverage of U.S. agriculture.
The farm bills written in 2012 in the Senate
and House expanded the scope of the
program but died at the end of 2012. Farm
state lawmakers say they will try again this
year to pass a farm bill.
Groups representing corn and soybean
growers, which met to discuss policy options
recently, said insurance should retain a
central role in U.S. farm supports.

Corn Growers Association. “I think there is a
consensus out there.”
Delegates to an American Soybean
Association meeting adopted a resolution
saying a stronger crop insurance program
may be needed to offset the effect of budget
austerity on traditional farm subsidies.
House Agriculture Committee Chairman
Frank Lucas, an Oklahoma Republican,
described crop insurance as “the backbone
of the safety net.”
Premium subsidies were increased in 2000
as an inducement for larger enrollment and
to buy higher levels of coverage, as a way to
avoid costly disaster relief bills. WJ
(Reporting by Charles Abbott; editing by Steve
Orlofsky)

“No question, crop insurance is the No. 1
priority,” said Sam Willett of the National
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EXPERT TESTIMONY

Expert can’t testify that insurer’s adjustment
of fire-loss claim was bad faith
A Louisiana federal judge has barred an expert from testifying that an insurer
acted in bad faith when it adjusted losses related to three separate fires
that destroyed parts of an apartment complex that had been vacant since
Hurricane Katrina.
Versai Management Corp. v. Landmark
American Insurance Corp., Nos. 11-290,
11-2139, 11-2140 and 2013 WL 681902 (E.D.
La. Feb. 22, 2013).

and pay the full amount of the damaged
buildings’ value pursuant to the Louisiana
Valued Property Law, La. Rev. Stat. § 1318,
the order says.

U.S. District Judge Susie Morgan of the
Eastern District of Louisiana explained
in a written order that the testimony
is inadmissible because it offers legal
conclusions.

Landmark removed the cases to federal court
based on diversity jurisdiction, and they were
later consolidated.

Noting that the case is complicated, however,
Judge Morgan ruled that the expert can
testify about insurance industry standards
related to the adjustment of claims.

The insurer alleged in a countersuit that
Versai failed to comply with a “protective
safeguards” endorsement, which required
the policyholder to ensure that the property
is “fenced with security” and does not contain
aluminum electrical wiring, the order says.

The judge said the expert can testify on industry standards
for adjusting claims because such testimony
“will be helpful to the jury” in such a complex lawsuit.
The case involves the Versailles Arms
Apartments, a low-income housing complex
in New Orleans. The 50-unit complex is
owned by Versai Management Corp.
Versailles Arms was damaged by Hurricane
Katrina and has been vacant since the deadly
hurricane struck in 2005, according to the
judge’s order.
On three separate dates in 2010, fires
damaged four buildings in the apartment
complex, the order says.
Versai Management submitted fire-loss
claims to its insurer, Landmark American
Insurance Corp., under an all-risk commercial
property insurance policy.
It then filed three suits against Landmark —
one for each fire — in the Orleans Parish Civil
District Court. Versai accused the insurer of
failing to adjust its losses in a timely manner

© 2013 Thomson Reuters

Judge Morgan further barred Fey from
testifying as to whether Landmark’s conduct
constituted bad faith, whether the insurer’s
actions satisfied its duty of good faith and
fair dealing, and whether the insurer acted
in an arbitrary, capricious or malicious
manner. Such opinions are conclusions of
law, she said.
The judge said Fey can testify on industry
standards for adjusting claims because such
testimony “will be helpful to the jury” in such
a complex lawsuit.

Here, Landmark moved to exclude testimony
from Versai expert Louis M. Fey Jr. In his
reports Fey concluded that:
•

The Valued Property Law applies to the
policy.

•

The safeguards
ambiguous.

•

The insurer acted in bad faith in
adjusting Versai’s losses in violation of
state law.

endorsement

REUTERS/Chip East

The judge said Fey can testify about whether
he believes “the facts on which plaintiff
relies to demonstrate compliance satisfy
the endorsement’s requirements under
generally accepted practices in the insurance
industry.”

is

Claiming that Fey’s testimony offers
conclusions of law, the insurer asked the
court to bar him from offering testimony on
these matters.

She stressed that the facts of the case “are
far more complicated than a typical homeowners insurance dispute.” For example
she pointed out the property has been
vacant since Hurricane Katrina, was insured
under a policy written specifically to address
“its blighted state,” and was damaged by
separate fires, two of which occurred within
three weeks of each other. WJ
Attorneys:
Plaintiff: James J. Bolner Jr., Montgomery Barnett
LLP, New Orleans
Defendant: Jason P. Waguespack, Galloway,
Johnson, Tompkins, Burr & Smith, New Orleans
Related Court Document:
Order: 2013 WL 681902

Judge Morgan agreed with Landmark that
Fey’s opinions on the applicability of the
Valued Property Law and alleged ambiguity
of the safeguards endorsement are legal
conclusions that are inadmissible.
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BAD FAITH

Homeowners can proceed with bad-faith claim in oil spill case
A Pennsylvania federal judge has refused to dismiss a bad-faith claim against an insurer that allegedly failed to pay for
damage to a house from a basement oil spill following flooding caused by a pair of storms.
Robinson et al. v. Nationwide Mutual
Insurance Co. et al., No. 12-5065, 2013 WL
686352 (E.D. Pa. Feb. 26, 2013).
The policyholders asserted sufficient facts
to support their claim of bad faith, including
accusations that the insurer misrepresented
policy provisions and failed to thoroughly
investigate the loss, according to a ruling
by Senior U.S. District Judge Ronald
L. Buckwalter of the Eastern District of
Pennsylvania..
The judge also refused to bifurcate a flood
insurer’s portion of the trial, citing “judicial
economy.”

The judge said the
allegations are specific
enough to allow the insurer
to answer the complaint.
Mary Ann and Daniel Robinson owned a
house in Horsham, Pa., that was insured
by a homeowners policy issued by Erie
Insurance Co. and a flood insurance policy
issued by Nationwide Mutual Insurance Co.
Nationwide is a “write your own” participant
in the federal government’s National Flood
Insurance Program, which allows private
insurance companies to issue governmentguaranteed flood insurance policies under
their own names.
Hurricane Irene struck Aug. 28, 2011, causing
the basement of the Robinsons’ home to
flood. They had the basement pumped out
and hired S.W. Krout Inc. to fix their heater
and level their oil tank, according to the
judge’s written opinion.
The Robinsons claimed that S.W. Krout
failed to properly “cap off” the tank. When
they called to inform the company about the
situation, it allegedly said it was too busy to
return to the house immediately to fix the
problem.
The property flooded again 10 days later
following Tropical Storm Lee, which caused
the oil tank to fall over and spill about 130
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Bad-faith allegations
The policyholders alleged that Erie acted in bad faith by:
•

Misrepresenting policy benefits or terms.

•

Misrepresenting relevant facts or policy provisions.

•

Failing to acknowledge and act promptly after receiving written or oral communications
about claims.

•

Failing to perform a reasonable and thorough investigation.

•

Failing to interpret ambiguous policy language in their favor.

•

Providing inconsistent and conflicting estimates of the loss.

•

Refusing to pay claims without performing a reasonable investigation based on all
available information before denying the claim.

•

Failing to attempt, in good faith, to execute a prompt and fair settlement of claims in
which the company’s liability under the policy was reasonably clear.

•

Forcing them to litigate to recover amounts owed under their policy by offering
substantially less than the amounts due.

•

Unreasonably denying payment for amounts covered under the policy.

•

Failing to visit the property to assess the damage and provide policy benefits.

•

Refusing to pay amounts due under the policy despite repeated written and oral
requests.

•

Failing to provide a reasonable explanation for its denial of benefits.

gallons of fuel oil into the basement, the
opinion says.

for punitive damages and Nationwide moved
to bifurcate its portion of the trial.

The Robinsons claimed that they had
to evacuate their home and hire an
environmental company to clean up the oil
hazard. They also alleged that they suffered
medical problems from exposure to the
fumes, the opinion says.

Erie had claimed that the Robinsons fell
short in alleging facts sufficient to maintain
their claim for bad faith.

They contended that neither of the insurers
has paid for damage to their property.
The Robinsons sued Erie for breach of
contract and bad faith and Nationwide for
breach of contract. The couple also sued
S.W. Krout for negligence, loss of consortium
and punitive damages.
Here, Erie moved to dismiss the claim for bad
faith, S.W. Krout moved to dismiss the claim

INSURANCE COVERAGE

Judge Buckwalter disagreed, listing 13
bad-faith allegations from the Robinsons’
complaint (see box). For example, the judge
noted, the policyholders alleged that Erie did
not interpret ambiguous policy language in
their favor, provided inconsistent estimates
of their loss and forced them to sue to recover
money owed under the policy.
The judge said the allegations are sufficient
to show that Erie lacked a reasonable basis
for denying the Robinsons’ claim and are
specific enough to allow the insurer to
answer the complaint.
© 2013 Thomson Reuters

However, the judge dismissed the Robinsons’
claim for punitive damages against S.W.
Krout.
“Even taking the actions pled in the complaint
as true and in a light most favorable to the
plaintiffs, there is no indication that Krout’s
actions constituted reckless indifference,
particularly in light of the short time span
between the two storms,” he said.

Judge Buckwalter rejected Nationwide’s
motion to bifurcate. The insurer argued that
the plaintiffs do not have the right to a jury
trial for write-your-own claims.
The judge determined that the best strategy
would be to hear and decide all the claims
against all the defendants together.
“The issues in this case are not so complex
that bifurcation is necessary to avoid
confusing a jury,” he said.

He added that a consolidated trial will not
prejudice any party and will promote “judicial
economy.” WJ
Attorneys:
Plaintiffs: Adam D. Flager, Ginsburg & Morgan,
Philadelphia
Defendants: Kambon R. Williams, Pessin Katz
Law PA, Towson, Md.
Related Court Document:
Opinion: 2013 WL 686352

AUTO

Motorcycle driver’s bad-faith claims rejected
in underinsured-motorist dispute
A Mississippi federal judge has rejected an insured’s bad-faith claims after
finding no evidence that her insurer engaged in claim processing delays.
Dedeaux v. State Farm Mutual Automobile
Insurance Co., No. 1:11-cv-372, 2013 WL
318727 (S.D. Miss., S. Div. Jan. 28, 2013).
U.S. District Judge Halil S. Ozerden of the
Southern District of Mississippi also rejected
the insured’s claim that the carrier acted in
a malicious manner or in disregard of her
rights.
The controversy stems from an accident
that occurred in April 2010 when a car
struck a motorcycle being operated by
Robin Dedeaux. The collision caused the
motorcycle to turn on its side and resulted in
injuries to Dedeaux, according to the judge’s
written opinion.

delays and claim denials constituted bad
faith and warranted punitive damages.
Both before and after the lawsuit was filed,
State Farm offered to pay Dedeaux $5,000
for her claim, but she rejected the settlement
offer and sought the policy limit of $100,000,
the opinion says.
State Farm moved for partial summary
judgment on the bad-faith claims. The
insurer said it evaluated Dedeaux’s claims
in a timely manner and that if there was any
delay, it was a mistake and does not rise to
the level of bad faith.
State Farm also contended that Dedeaux
failed to show that she suffered permanent

Calling the matter “a pocketbook dispute,” the judge granted
summary judgment on the bad-faith claims to the insurer.
Dedeaux alleged that her injuries were
permanent.
She settled with the other driver for his
policy limit of $25,000 and filed a claim
for underinsured-motorist benefits with
her insurer, State Farm Mutual Automobile
Insurance Co. The State Farm policy had a
limit of $100,000.
When the parties failed to reach a settlement,
Dedeaux sued the insurer for breach of
contract and bad faith in August 2011. She
alleged that State Farm’s unreasonable

© 2013 Thomson Reuters

orthopedic or neurologic injury as she had
alleged and that the suit is merely a dispute
over the amount owed under the policy, the
opinion says.
In granting summary judgment to the
insurer, Judge Ozerden noted “a pattern of
communication and ongoing discussions”
pertaining to Dedeaux’s claim. He found no
evidence that State Farm acted in a malicious
manner as the insurer offered Dedeaux
$5,000 to settle the claim before the lawsuit
was filed and gave her an opportunity to

WESTLAW JOURNAL/Katie Pasek

present further evidence for a reevaluation of
her claim.
In addition Judge Ozerden determined
that there was no actual coverage denial,
which is necessary to maintain a claim for
bad faith in Mississippi.
Calling the matter “a pocketbook dispute,”
the judge granted summary judgment on the
bad-faith claims in favor of the insurer.
The breach-of-contract claim remains
pending, and Judge Ozerden has set a
pretrial conference for March 19. WJ
Attorneys:
Plaintiff: Brehm T. Bell, Bay St. Louis, Miss.
Defendant: Harry B. Mullen, Bryan, Nelson,
Schroeder, Castigliola & Banahan, Pascagoula,
Miss.
Related Court Document:
Opinion: 2013 WL 318727
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Lady Gaga
CONTINUED FROM PAGE 1
A May 17 article in the Jakarta Globe reported
that the Islamic Defenders Front “said it
would dispatch 30,000 of its members and
supporters to prevent Gaga from entering
Jakarta,” according to the complaint.

submitted claims to the various Lloyd’s
syndicates, but the insurers have refused
to indemnify the plaintiffs for their covered
losses, the suit says.
The cancellation, however, directly falls
under the policies coverage provisions, the
suit says.

The Telegraph newspaper later reported
June 21 that “[o]thers said they bought
tickets so they could wreak havoc from
inside the 52,000-seat stadium in the
capital,” the suit says.

Therefore, the defendants breached their
contracts and acted in bad faith, the
suit maintains.
They denied coverage
unreasonably, basing their decision on
language and conditions not in the policies,
according to the suit. WJ

Based on these threats of terrorism and
to prevent bodily injury and property
damage, the Jakarta concert was canceled,
the suit says.

Attorneys:
Plaintiffs: Joshua J. Pollack, Proskauer Rose LLP,
Los Angeles; Paul L. Langer, Proskauer Rose
LLP, Chicago

INSURANCE CLAIMS
Live Nation LGTours, Mermaid Touring
and artist management firm Atom Factory

Related Court Document:
Complaint: 2013 WL 769976
See Document Section A (P. 23) for the
complaint.

Terrorism defined
in the policies
Terrorism means an act, including
but not limited to the use of
force or violence and/or threat
thereof, of any person or group(s)
of persons, whether acting alone
or on behalf of or in connection
with any organization(s) or
government(s), committed for
political, religious, ideological
or similar purposes including
the intention to influence any
government and/or to put the
public, or any section of the
public, in fear.
Complaint: Live Nation LGTours (USA)
LLC et al. v. Beazley Syndicate 623 at
Lloyd’s et al. (C.D. Cal. Mar. 1, 2013).

WestlaW journal insurance Bad Faith
this publication brings you detailed, timely and comprehensive
coverage of developments in bad faith litigation around the
country.
Many legal issues impacting bad faith litigation are covered,
including refusal to defend, failure to settle, refusal to pay
legitimate claims, bad-faith handling of claims, implied
covenant of good faith and fair dealing, proper treatment
of “unsophisticated” policyholders, and misrepresentation
of coverage.
Call your West representative for more information about our print and online subscription packages, or call 800.328.9352 to subscribe.
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COMMENTARY

A maze of uncertainty: Pennsylvania product liability law
remains in a confusing state of flux
By Daniel E. Cummins, Esq.
Foley Comerford & Cummins

As of the writing of this article in January,
confusion is reigning in the Commonwealth
of Pennsylvania on the uncertain issue of
whether the Restatement (Second) of Torts
or the different analysis set forth in the
Restatement (Third) of Torts should be used
in Pennsylvania product liability cases.
This uncertainty is the result of an evergrowing split of authority, not only between
the Pennsylvania state and federal courts,
but also among and even within the
different federal district courts across the
commonwealth.
The situation has now spiraled downward to
the point that litigants with cases pending in
the Pennsylvania federal court system have
to research whether the particular federal
district court judge presiding over the case
has previously issued a decision on the issue
in order to determine which restatement
standard will be applied in that case.
Whereas one Pennsylvania federal court
judge has politely noted that this area of
the law in Pennsylvania is in a “state of
flux,”1 another has more aptly described
Pennsylvania product liability law as being “a
maze of uncertainty.”2
The standard that is applied could make or
break a case.

Daniel E. Cummins is a partner and an
insurance defense civil litigator with the
Scranton, Pa., law firm Foley Comerford
& Cummins. He is also a civil litigation
columnist for Pennsylvania Law Weekly
and author of the annual supplement to
the Pennsylvania Trial Advocacy Handbook.
He can be reached at dancummins@
comcast.net.
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Although the Restatement (Second) favors
strict liability concepts over negligence
principles in the product liability context,
the Restatement (Third) decreases the
impact of concepts such as “intended use”
and “intended user” and places a greater
emphasis on the negligence principle of
“reasonable foreseeability.”
All of these changes in the Restatement
(Third) arguably shift the balance in favor of
manufacturer defendants in personal injury
cases that are based on allegations that a
defective product was the cause of the injury.

At the time it was published, Section 402A
of the Restatement (Second) of Torts codified
a new strict liability cause of action against
manufacturers to be considered in addition to
the other previously viable causes of action,
such as negligence and breach of warranty.
Section 402A also expanded the scope of
possible liable parties to include all sellers
in the distribution process related to the
dissemination of the product to the public at
large.
The Pennsylvania Supreme Court has consistently applied Section 402A of the

Changes in the Restatement (Third) arguably
shift the balance in favor of manufacturer defendants in
personal injury cases that are based on allegations that a
defective product was the cause of the injury.
As noted below, under the current status of
Pennsylvania product liability law, whether
the case will be governed by the Restatement
(Second) of Torts or the Restatement (Third)
of Torts depends on whether the case is in
state or federal court. If the case is in federal
court, the answer may further depend on
which particular federal district court judge is
presiding over the case.

Restatement (Second) of Torts to Pennsylvania product liability cases since its 1966
decision in the case of Webb v. Zern.4

THE RESTATEMENT (SECOND)
OF TORTS SECTION 402A STANDARD

Under the Restatement (Second) of Torts
analysis, manufacturer defendants are held
to be strictly liable for any manufacturing
defects in their products. With regard to
claims of design defects, since about 1984,
the Pennsylvania courts have used a riskutility analysis to initially determine, as a
matter of law, whether a product may be
considered by the jury to be defective.5

It is safe to say that most Pennsylvania lawyers
who are now practicing law were trained on
product liability issues in law school through
a detailed study of the parameters of Section
402A of the Restatement (Second) of Torts.

If the case makes it beyond this threshold
finding, the matter will be permitted to
proceed to the jury for a determination as
to whether a product’s design was defective
and was the cause of the injury alleged.6

This section of the Restatement (Second)
of Torts, which first came back into play in
1965, provides, in pertinent part, that “[o]ne
who sells any product in a defective condition
unreasonably dangerous to the user or
consumer” may be held strictly liable to the
injured party, even if the “seller has exercised
all possible care in the preparation and sale
of this product.”3

THE RESTATEMENT (THIRD)
OF TORTS SECTION 2 STANDARD
The Restatement (Third) of Torts was
published in 1998.7 Under Section 2 of the
Restatement (Third) of Torts, recognized
product defects that may subject a defendant
to liability include manufacturing defects,
design defects and failure-to-warn defects.8
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In Section 2 of the Restatement (Third) of
Torts, the definition of a manufacturing defect
is essentially identical to that contained in
the Restatement (Second) — that is, strict
liability is owed to the injured party for any
injuries caused by a manufacturing defect of
the product.9

in the Restatement (Third) of Torts, it would
appear that most defendants in product
cases would advocate for the adoption and
application of the Restatement (Third)
standard. In contrast, most plaintiffs would
probably favor the strict liability analysis
under the Restatement (Second).

However, in contrast to the principles
espoused under the Restatement (Second)
of Torts, claims asserting a design defect
or a failure to warn are to be analyzed with
reference to negligence principles and
concepts delineated under the Restatement
(Third) of Torts.10

It should be noted, however, that the
emphasis in the Restatement (Second)
that the plaintiff be an intended user of
the product serves to bar any recovery to
bystanders injured by a product, thereby
making the Restatement (Third) a more
favorable standard for that particular class
of plaintiffs.

For example, under design-defect cases
governed by the Restatement (Third) of
Torts, the strict liability analysis is altered by
the inclusion of negligence-based principles,
including consideration of the viability of a
“reasonable alternative design.”11
More specifically, the Restatement (Third) of
Torts: Products Liability, Section 2(b) states,
in pertinent part, that a product is defective
in design when the foreseeable risks of
harm posed by the product could have been
reduced or avoided by the adoption of a
reasonable alternative design by the seller
or other distributor, or a predecessor in the
commercial chain of distribution. It also states
that the omission of the alternative design
renders the product not reasonably safe.
Stated otherwise, whereas the analysis of
design-defect cases under the Restatement
(Second) of Torts focuses on the actual
design of the product, the basis for liability
under the Restatement (Third) of Torts in
this context includes a consideration of the
reasonableness of the defendant’s conduct.12
Essentially, whereas the Restatement
(Second) standard focuses on an intended
user making an intended use of the product,
the Restatement (Third) places the emphasis
of the analysis on the foreseeable risks of
harm and whether an alternative design could
have minimized or eliminated that risk.13
Another difference with the Restatement
(Third) of Torts in the product liability
context is that, under the Restatement
(Third) analysis, the plaintiff’s own acts or
omissions (i.e., contributory negligence) are
made an important part of the analysis of
whether a product should be determined to
be defectively designed.14
With the movement away from strict liability
toward a more negligence-based analysis
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Overall, there can be no dispute that, with
the substantive differences between the two
standards, the decision on which standard
should be applied could have a significant
impact on the admissibility of evidence and,
consequently, the outcome of particular
product liability cases.

HOW THE SPLIT OF AUTHORITY
DEVELOPED
Pennsylvania courts, until recently, have
consistently followed the doctrine of stare
decisis and have applied the Restatement
(Second) of Torts analysis in product liability
cases since as far back as 1966. However, a
recent slew of federal court decisions made
in an attempt to predict which Restatement
of Torts the Pennsylvania Supreme Court
would adopt if presented with the issue
again have left this area of the law filled with
unfortunate uncertainty and confusion.
These efforts by the federal courts to predict
how the Pennsylvania Supreme Court would
address the Restatement (Second) versus
the Restatement (Third) issue may have been
borne out of signals from the Pennsylvania
Supreme Court itself that perhaps the time
has come to consider the Restatement
(Third) of Torts product liability standard as
the law of the land.
For example, as far back as 2003, in his
concurring opinion in the case of Phillips v.
Cricket Lighters,15 Pennsylvania Supreme
Court Justice Thomas G. Saylor criticized
the “ambiguities and inconsistencies”
that had arisen in recent times with the
Restatement (Second) analysis and stated
that Pennsylvania’s product liability law
“demonstrate[d] a compelling need for
consideration of reasoned alternatives, such
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as are reflected in the position of the Third
Restatement.”16
Yet, through at least 2008, the Pennsylvania
Superior Court and the Pennsylvania
Supreme Court had repeatedly rejected
requests for the adoption of the Restatement
(Third) analysis in several product liability
cases.17
Then, in 2008, the Pennsylvania Supreme
Court agreed to hear the appeal in the
case of Bugosh v. I.U. North America Inc. to
specifically address the issue of whether
the Restatement (Third) of Torts should be
adopted in the product liability context.18
The Superior Court in Bugosh had refused to
overrule “established authority” supporting
the application of the Restatement (Second)
and rejected the defendant’s assertion that
the Restatement (Third) should be adopted.
While this issue was pending before the
Pennsylvania Supreme Court in Bugosh, but
not yet decided, the same issue came before
the 3rd U.S. Circuit Court of Appeals in Berrier
v. Simplicity Manufacturing Inc.19
The 3rd Circuit boldly predicted in Berrier that
the time had come when the Pennsylvania
Supreme Court would indeed adopt the
Restatement (Third) of Torts as the new
standard to apply in products cases.20
However, in June 2009 the Pennsylvania
Supreme Court dismissed the appeal in
Bugosh as improvidently granted and never
reached the issue of whether to adopt
the Restatement (Third) of Torts.21 In that
decision to dismiss the appeal, in a lengthy
and strongly worded dissent, Justice
Saylor again voiced his desire to adopt the
Restatement (Third).22
The prediction by the 3rd Circuit in Berrier,
followed by the dismissal of the appeal
in Bugosh, created confusion among the
Pennsylvania federal district court judges
who faced the same issue thereafter.23
After Bugosh, federal district court judges
across the Commonwealth of Pennsylvania,
some of them even from the same district
court bench, began to diverge on the question
of which Restatement to follow. Then, in its
more recent decision in 2011 on the issue in
Covell v. Bell Sports Inc.,24 the 3rd Circuit again
predicted that the Pennsylvania Supreme
Court would adopt the Restatement (Third)
if squarely faced with the issue. The 3rd
Circuit seemed to stand fast to this position
again in a footnote contained in its denial of
© 2013 Thomson Reuters

an appeal in the case of Sikkelee v. Precision
Automotive.25
Since the issuance of the Covell decision by
the 3rd Circuit reiterating this prediction, the
lower federal courts have continued to issue
conflicting decisions on which Restatement
analysis to apply in products cases.
In 2011 the Pennsylvania Supreme Court
issued its decision in Schmidt v. Boardman
Co.26 in which the court acknowledged
that “foundational problems” existed in
Pennsylvania product liability law based
on the Restatement (Second) of Torts.27
However, the court noted that the case
before it was not selected to address those
“foundational concerns.”28
As such, the debate was not concluded in
that case.
Yet, a study of the jurisprudence on this
issue reveals that, in 2012, the Pennsylvania
Supreme Court did have another opportunity
to address the issue in Beard v. Johnson &
Johnson Inc.29 In Beard, the Pennsylvania
Supreme Court again chose not to adopt the
Restatement (Third) as had been repeatedly
predicted by the Pennsylvania federal
appellate court.
In the Beard decision, Pennsylvania Supreme
Court Justice Max Baer clearly stated
that “the current law of Pennsylvania … is
Section 402A of the Restatement (Second)
of Torts.”30
But Beard was not a definitive decision on the
issue since it sent out some mixed signals
from justices on Pennsylvania’s highest court.
In his majority opinion in Beard, Justice Saylor,
joined by Chief Justice Ronald D. Castille,
along with Justices J. Michael Eakin and Joan
Orie Melvin, wrote in a footnote, “It may be
cogently argued that risk-utility balancing is
more legitimately assigned to a jury.” He was
referring to the approach endorsed by the
Restatement (Third) of Torts.31
Also, Justice Baer filed a concurring opinion
in Beard, which Justices Debra Todd and
Seamus P. McCaffery joined, in which he
attempted to “distance” himself from what
he viewed as Justice Saylor’s rejection of the
standard in Section 402A of the Restatement
(Second) calling for a risk-utility analysis to
be performed by judges.32
As noted in greater detail below, there has
developed a split of authority in each of the
branches of the federal district courts in
Pennsylvania.
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Although some of the federal district court
judges have opted to follow the most
recent pronouncement on the issue by the
Pennsylvania Supreme Court in the Beard
case favoring the Restatement (Second)
analysis, still other federal court judges
believe they are duty-bound to follow the
contrary 3rd Circuit’s predictions in the Berrier
and Covell decisions as binding precedent in
favor of the application of the Restatement
(Third) standards until a subsequent,
contrary decision is handed down by a
Pennsylvania appellate court.

THE EASTERN DISTRICT
OF PENNSYLVANIA
In a March 2010 decision in Hoffman v. Paper
Converting Machine Co., 694 F. Supp. 2d
359, 364-65 (E.D. Pa. 2010), U.S. District
Judge Petrese B. Tucker of the Eastern
District of Pennsylvania, noting that, as of
that time, the Pennsylvania Supreme Court
had dismissed the appeal in Bugosh without
deciding the issue, opted to follow the 3rd
Circuit’s reference to the Restatement (Third)
in Berrier as “binding precedent.”
In so ruling, Judge Tucker cited Richetta v.
Stanley Fastening Systems, 661 F. Supp. 2d
500 (E.D. Pa. 2009), and Martinez v. Skirmish
USA, 2009 WL 1437624 (E.D. Pa. 2009), with
approval.
The 3rd Circuit’s prediction on the adoption
of the Restatement (Third) was also followed
by U.S. District Judge William H. Yohn Jr.
in Zhao v. Skinner Engine Co., No. 2:11CV-07514-WY, 2012 WL 5451817 (E.D. Pa.
2012).
Other judges in the Eastern District of
Pennsylvania have come to the contrary
decision that Section 402A of the Second
Restatement remains the law of Pennsylvania
in light of the fact that the 3rd Circuit’s
prediction that the Pennsylvania Supreme
Court would adopt the Restatement (Third)
as the law of the land has not come to
pass. Thompson v. Med-Mizer Inc., No. 10CV-2058, 2011 WL 1085621 (E.D. Pa. 2011)
(“This court is not required to follow the 3rd
Circuit’s prediction where ‘the state’s highest
court issues a decision contradicting that
prediction or state intermediate appellate
court’s decisions subsequently indicate that
prediction has not come to pass.’”), citing
Sweitzer v. Oxmaster Inc., 2010 WL 5257226,
at *3-4 (E.D. Pa. 2010), and Durkot v. Tesco
Equip., 654 F. Supp. 2d 295, 298-299 (E.D.
Pa. 2009).

In a more recent decision, U.S. Magistrate
Judge Henry S. Perkin of the Eastern
District of Pennsylvania also referred to the
Restatement (Second) analysis in Carpenter v.
Shu-Bee’s Inc., No. CIV.A. 10-0734, 2012 WL
2740896 (E.D. Pa. 2012).

THE WESTERN DISTRICT
OF PENNSYLVANIA
This split of authority is also evidenced in the
U.S. District Court for the Western District
of Pennsylvania, where judges who have
presently chosen to follow the Restatement
(Second) in product liability cases contrary
to the 3rd Circuit’s analysis include U.S.
District Judge Nora Barry Fischer in Gross v.
Stryker, 858 F. Supp. 2d 466 (W.D. Pa. 2012),
and U.S. District Judge Arthur J. Schwab in
Konold v. Superior International Industries
Inc., 2012 WL 5381700 (W.D. Pa. 2012), and
Schif v. Hurwitz, 2012 WL 1828035 (W.D. Pa.
2012).
The Western District judges who have chosen
to instead apply the Restatement (Third)
under the 3rd Circuit’s predictions in the
Berrier and/or Covell decisions include U.S.
District Judge Mark R. Hornak in Sansom
et al. v. Crown Equipment Corp. et al., 2012
WL 3027989 (W.D. Pa. 2012), and Lynn v.
Yamaha Golf-Car Co., 2012 WL 3544774
(W.D. Pa. 2012), along with U.S. District
Judge Donetta W. Ambrose in Zollars et al. v.
Troy-Built LLC, 2012 WL 4922689 (W.D. Pa.
2012), and U.S. District Judge Maurice Cohill
Jr. in Spowal v. ITW Food Equipment Group,
No. C.A. 10-187, ECF No. 52 (W.D. Pa. 2012).

THE MIDDLE DISTRICT
OF PENNSYLVANIA
Federal judges in the Middle District of
Pennsylvania have also split on the issue of
which Restatement should be adopted in
product cases.
U.S. District Judge A. Richard Caputo has
repeatedly ruled that based on the Covell
court’s pronouncement that Berrier remains
the controlling formulation of the law
for district courts in this circuit and given
that the Pennsylvania Supreme Court has
not issued a decision to the contrary, the
Restatement (Third) of Torts should be applied
in Pennsylvania Middle District product liability
cases as repeatedly predicted by the 3rd Circuit.
See Vaskas v. Kenworth, No. 3:10 CV-1024,
2013 WL 101612 (M.D. Pa. 2013); Giehl v. Terex
Utilities, No. CIV.A. 3:12-0083, 2012 WL 1183719
(M.D. Pa. 2012).
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Meanwhile, U.S. District Judge John E. Jones
III of the Middle District of Pennsylvania
issued a contrary decision in Sikkelee v.
Precision Automotive, 876 F. Supp. 2d 479
(M.D. Pa. 2012), in which he chose to follow
the Restatement (Second) in product liability
cases contrary to the 3rd Circuit’s predictions.
In Sikkelee, Judge Jones respectfully noted
that federal district courts are not required
to follow predictions by the 3rd Circuit if that
prediction does not appear to have been
realized in state court precedent.
In the appeal of Judge Jones’ decision in
Sikkelee, the 3rd Circuit again noted, in its
own en banc decision denying a petition
for clarification on the appeal, that federal
district courts in Pennsylvania should
continue to apply the Third Restatement.33

However, it should also be noted that Reott
was analyzed as a manufacturing defect
case, and both the Second Restatement
and Third Restatement are in agreement
that strict liability applies in such cases.
The conflict between the two Restatements
arguably requires a square decision by the
Pennsylvania Supreme Court in a designdefect case to finally conclude the matter
once and for all.
It is also noted that, as of the writing of this
article, the Pennsylvania Supreme Court has
granted allocatur to hear the appeal in the
case of Lance v. Wyeth,37 in which it may have
yet another opportunity to squarely address
the Restatement (Second) versus (Third)
issue. The hope remains that the court will
tackle and finally resolve the issue when it
announces its decision in Lance v. Wyeth.38

PENNSYLVANIA STATE COURTS

WJ

With the law being in a state of flux and the
federal court decisions creating a maze of
uncertainty, litigants are required to monitor
the status of this issue with the Pennsylvania
Supreme Court in order to determine how
this issue may ultimately play out.

NOTES

As noted above, the most recent, on-point
pronouncement by the Pennsylvania
Supreme Court on the Restatement (Second)
versus (Third) debate is the court’s decision
in Beard v. Johnson & Johnson,34 in which the
court reiterated, as it has since 1966, that
the standards set forth in Section 402A of
the Restatement (Second) of Torts are to
be applied in Pennsylvania product liability
cases.
In its more recent decision in Reott v. Asia
Trend Inc.,35 a shorthanded Pennsylvania
Supreme Court36 issued a 5-1 decision
recognizing that “highly reckless” conduct
is an affirmative defense in product liability
cases under which defendants could attempt
to avoid liability by showing that a plaintiff’s
highly reckless conduct was the sole or
superseding cause of the plaintiff’s injuries.
In so ruling, the majority, in an opinion
written by Justice Max Baer, relied on Section
402A of the Restatement (Second) of Torts.
Accordingly, the Reott decision can be read
as lending further support to the proposition
that the Restatement (Second) remains
the law of the land in Pennsylvania product
cases.
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Case Title

Government Employees Insurance Co. v. Renelique, No. 1:13CV01017 (E.D.N.Y. Feb. 26,
2013).

Case Description

Racketeer Influenced and Corrupt Organizations Act

Factual Allegations

Defendant 1220 East New York Realty and co-defendant physicians conspired to defraud
plaintiff Government Employees Insurance, its affiliates and other automobile insurance
companies by submitting and facilitating the submission of fraudulent charges and bills
for alleged medical services that were not medically necessary, and by engaging in feesplitting activities with non-physicians, resulting in damages to the plaintiffs.

Damages Synopsis

In excess of $139,096 in compensatory damages plus punitive damages, declaratory
judgment, interest, fees and costs

Westlaw Citation

2013 WL 781071

Case Title

Safeco Insurance Co. v. Alliance Mechanical Inc., No. 2:13CV00318 (D. Nev. Feb. 26,
2013).

Case Description

Other contract

Factual Allegations

Alliance Mechanical Inc. and its co-defendants breached its contract with Safeco
Insurance Co. by failing to indemnify plaintiff company against all claims, losses, costs
and damages sustained or incurred by it in connection with bonds, causing plaintiff
company to suffer damages.

Damages Synopsis

In excess of $16 million damages, injunction, fees and costs

Westlaw Citation

2013 WL 645271

Case Title

Haegele v. Household Life Insurance Co., No. 1EV016737 (Ga. State Ct., Fulton County
Feb. 19, 2013).

Case Description

Other professional negligence

Factual Allegations

Gregory Haegele, as court-appointed administrator of his murdered nephew Michael
E. Haegele’s estate, is charging Household Life Insurance with the wrongful death of
Michael. Household Life sold a $500,000 life insurance policy to Jason Slaughter who
had no insurable interest in the 21-year-old Michael’s life, with no effort to verify the
legality of the policy. Subsequently, Slaughter murdered, or had Michael murdered, in
order to collect the money. Gregory Haegele discovered that there had been legal action
against Household for earlier having issued a policy to Slaughter against a 22-year-old
who was subsequently murdered.

Damages Synopsis

Compensatory, special and punitive damages; costs
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